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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - X

Case No.: 11-CV-5988 (WHP)

In the matter of the application of

THE BANK OF NEW YORK MELLON, (as Trustee under
various Pooling and Servicing Agreements and Indenture
Trustee under various Indentures) et al.,

Petitioners,

-against-

WALNUT PLACE LLC et al.,

Intervenor-Respondents.
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:

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - X

JOINT CASE MANAGEMENT REPORT

In its October 19, 2011 Memorandum & Order (“Memorandum and Order”), the Court

directed the parties “to submit a joint case management report” by October 31, 2011. (Dkt. 116

at 20.) The parties have conferred regarding how this matter should proceed in federal court and

jointly submit their respective proposals.

I. The Nature of Proceedings in Federal Court

A. Proposal of BNYM as Trustee and the Institutional Investors

This proceeding was commenced by BNYM in New York state court as a special

proceeding under Article 77 of New York’s Civil Practice Law and Rules. The relief sought by

BNYM – judicial instructions and approval of a settlement – is a well-recognized form of

equitable relief that is not unique to New York state practice, and is of the type that this Court is

empowered to provide.1 Accordingly, there should be no change in the form of action brought

1 See, e.g., In re Application of IBJ Schroeder Bank & Trust Co., Index No. 101530/1998,
slip op. at 6 (Sup. Ct. N.Y. Cnty. Aug. 16, 2000) (holding that “the trustee’s decision to
compromise the . . . action is within the scope of the trustee’s powers, is reasonable and prudent,
and is entitled to judicial deference”) (emphasis added); Redmond v. Commerce Trust Co., 144
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by BNYM, or the relief to which it would be entitled upon a proper showing: it shall remain an

equitable action in which the issue presented is whether the settlement should be approved.

As for the procedures to be applied in such an equitable proceeding, the Court can and

should make use of its “inherent power to supervise and control its own proceedings to ensure

that cases are disposed of orderly and without unnecessary delay[,]”2 to replicate as closely as

possible the procedural mechanisms and controls that would have applied to the case had it not

been removed to federal court. For example, consistent with the purpose and procedures

applicable to Article 77 special proceedings, this Court should: (i) manage the case in a manner

consistent with the goal of providing the trustee and trust beneficiaries with an expeditious and

efficient means for resolving trust-related issues;3 and (ii) refuse to permit litigants to convert

this proceeding into an adversary, plenary action involving claims for damages or for other

relief.4 Proceeding in this manner will ensure that the substantive right to have questions of trust

F.2d 140, 154-55 (8th Cir. 1944) (“Where it is reasonably prudent, in the exercise of good faith
sound judgment, to make a contract of compromise, the trustee may do so, but, if such
compromise is made without proper court approval, the trustee takes the risk of his good faith
and sound judgment being attacked successfully by the beneficiaries. If the compromise is made
only upon proper court approval, the trustee may safely do so and such is binding upon the
beneficiaries”) (citations omitted); RESTATEMENT (SECOND) OF TRUSTS § 192 cmt. d. (2010) (“If
the trustee is in doubt whether he should compromise or submit to arbitration a claim, he may
ask the instruction of the court or he may agree thereto conditionally upon the subsequent
approval of the court.”).

2 Rafter v. Bank of America, No. 04 Civ. 3341, 2011 WL 2897331, at *6 (S.D.N.Y. June
28, 2011) (citation omitted).

3 See, e.g., In re Bucherer’s Trust, 196 N.Y.S.2d 439, 440-41 (Sup. Ct. Suffolk Cnty. 1959)
(“The summary proceeding relating to express trusts made by living persons or by last will and
testament was intended to dispense with the cumbersome details of a plenary action in regard to
settlement of accounts and construction of the trust.”); CPLR § 401, Practice Commentaries
(McKinney 2010) (noting that “[s]peed, economy and efficiency are the hallmarks of” a special
proceeding.).

4 See, e.g., In re Houston’s Trust, 294 N.Y.S.2d 225, 227 (3d Dep’t. 1968) (denying
joinder of affirmative claims against trustee in Article 77 proceeding because a “special
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administration adjudicated in a summary proceeding and resolved in an efficient and expeditious

manner is preserved.

B. Proposal of the Intervenor-Respondents and Objectors5

BNYM concedes that this Court has the power to hear actions for equitable relief

(including, of course, equitable actions that include a component of monetary relief) as part of a

civil action under the Federal Rules of Civil Procedure. That is precisely what this action has

become, now that it is pending in federal court. Signing Respondents also agree that this Court

has “inherent power to supervise and control its own proceedings to ensure that cases are

disposed of orderly and without unnecessary delay.” Signing Respondents respectfully request

that this Court exercise its inherent power to fashion a proceeding that provides a framework for

a fair and efficient adjudication of the merits of the wide-ranging relief that BNYM and the

“Institutional Investors” are seeking in this action.

The relief BNYM and the “Institutional Investors” seek in their proposed Order and

Decree extends far beyond the fundamental and complex question of whether the terms of the

proposed settlement should be approved “in all respects.” Proposed Final Order and Judgment

filed in the Art. 77 Proceeding ¶ n. The relief sought also includes, among other things, requests

for findings and orders by the Court:

proceeding brought under article 77 is not one adaptable to the type of adversary plenary
litigation envisioned by the action brought by executors”) (emphasis added) (citation omitted);
Great Park Corp. v. Goldberger, 246 N.Y.S.2d 810, 812-13 (Civ. Ct. N.Y. Cnty. 1964)
(emphasis added) (granting severance in special proceeding and noting that “[i]t is essential,
however, to vest the court with broad powers to control such joinder or interposition of claims
and to order severances when the summary nature of the special proceeding would be
jeopardized”) (citation omitted).

5 Intervenor-Respondents and Objectors (“Signing Respondents”) refer to those parties,
other than BNYM and the “Institutional Investors,” whose signatures appear below on the
signature pages.
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 that the trust beneficiaries have had a “full and fair opportunity” to “object to the
Settlement” and “the actions of the Trustee,” and to participate in the judicial
proceedings. Id. ¶ e;

 that the Court approves “the actions of the Trustee in entering into the Settlement
Agreement in all respects.” Id. ¶ l;

 that “[t]he Trustee acted in good faith, within its discretion, and within the bounds of
reasonableness in determining that the Settlement Agreement was in the best interests
of the Covered Trusts.” Id. ¶ k;

 that all claims by trust beneficiaries against the Bank of America Parties and the
Countrywide Parties are forever barred and enjoined. Id. ¶ p;

 that all claims by trust beneficiaries against the trustee “arising from or in connection
with the Trustee’s entry into the Settlement” are forever barred and enjoined. Id; and

 that entry into “the Settlement Agreement . . . is a matter within the Trustee’s
discretion.” Id. ¶ g.

In light of the relief BNYM seeks, and the secrecy that still shrouds critical terms of the proposed

settlement, Signing Respondents request that the Court enter a case management order that

provides full discovery to the Signing Respondents and affords the Court a fair opportunity to

adjudicate this matter.

Certain Signing Respondents also believe that the Court should fashion an order that

provides a clear and well-defined right to opt out of the proposed Settlement Agreement.6 In the

event the Court is inclined to allow certificateholders and/or trusts to opt out, Signing

6 Section 4(a) of the Settlement Agreement, which is attached as Exhibit B to BNYM’s
petition, expressly contemplates that one or more trusts may be excluded from the proposed
settlement. Section 4(b) of the agreement even provides that Bank of America and Countrywide
may scuttle the entire settlement if the unpaid principal balance of “Excluded Trusts” exceeds a
certain “confidential percentage” of the total unpaid principal balance of all 530 trusts. But
neither the Settlement Agreement nor the Order to Show Cause provides any mechanism for
trusts or trust beneficiaries to exclude themselves from the proposed settlement. In any event, at
the present time, certificateholders are without sufficient information to make an informed
decision about whether they would want to use an opt-out right.
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Respondents respectfully suggest that they not be required to make the decision until after

substantial discovery has been conducted.

Signing Respondents strongly object to BNYM’s suggestion that this Court should use its

inherent power to replicate Article 77 under the Federal Rules of Civil Procedure. As the Court

noted in its order denying BNYM’s motion to remand, there is no authority to suggest that

Article 77 was a proper vehicle for the relief that BNYM was seeking even when this proceeding

was still in state court. Certainly there is no reason that this Court should be constrained by what

was at best a questionable use of an arcane state procedural mechanism in federal court.

Especially in this case, where BNYM as trustee disclaimed any fiduciary duties and has many

overt conflicts of interest, the Court should give no deference to its settlement proposal.

Similarly, the “Institutional Investors,” who in open court claimed to be the architects of this

proposed settlement and the self-appointed representatives of all certificateholders in all 530

trusts, are not entitled to any deference. The issues of whether the “Institutional Investors”

actually acted in and protected the interests of all certificateholders should be subjected to

thorough scrutiny under this Court’s broad equitable powers.

More important, the Federal Rules of Civil Procedure expressly apply to this action, see

Fed. R. Civ. P. 81(c), not the procedural rules of New York Supreme Court. The Court should

not, as BNYM suggests, “replicate as closely as possible the procedural mechanisms and

controls that would have applied to the case had it not been removed to federal court.” There is a

strong presumption that the Federal Rules of Civil Procedure should not be supplanted by state

rules. In re Currency Conversion Fee Antitrust Litigation, 361 F. Supp. 2d 237, 255 (S.D.N.Y.

2005) (“[T]he Federal Rules carry a heavy presumption of validity.”) (Pauley, J.); 19 Charles

Alan Wright et. al., Federal Practice & Procedure § 4510 (2d ed.) (noting “strong presumption

Case 1:11-cv-05988-WHP   Document 123    Filed 10/31/11   Page 5 of 38



6

that the Civil Rules govern, even in the face of conflicting state rules of decision, as to all matters

they address”). Because BNYM cannot overcome this presumption, this Court should apply the

Federal Rules, and not Article 77.

II. The Parties’ Proposed Case Management Schedules

Non-signatories to this Joint Case Management Report have not expressed an opinion on

the pre-trial schedule. Below are two proposals for the Court to consider.

A. Case Management Proposal of BNYM as Trustee and the Institutional
Investors

1. Discovery should commence on the following schedule:

a. On or before November 22, 2011, the parties shall: (i) submit written
discovery requests on the parties from whom they seek discovery; and (ii)
issue and serve subpoenas on non-parties;

b. On or before December 22, 2012, the parties shall: (i) provide written
responses and objections to the discovery requests served on them; and (ii)
produce documents for which no objection is lodged;

c. On or before January 20, 2012, after good faith meet and confer sessions,
the parties shall file and serve motions to compel to seek to enforce
discovery requests for which an objection has been lodged;

2. Until such time as the Second Circuit Court of Appeals shall either affirm the
ruling of the Court on remand, or deny the applications of BNYM and the
Institutional Investors for leave to appeal the Court’s remand ruling, the Court
shall stay the consideration of any substantive matter, including without limitation
any ruling on: (i) any motion to intervene by a non-party; (ii) any motion to assert
new or additional claims or causes of action by a party; (iii) any motion seeking to
modify or amend the scope of relief requested by BNYM or the form of action by
which such request for relief is adjudicated; or (iv) any motion requiring the Court
to rule on the proper scope of discovery in this proceeding.

3. Ten days after, if ever, the Second Circuit Court of Appeals shall either affirm the
ruling of the Court on remand, or deny the applications of BNYM and the
Institutional Investors for leave to appeal the Court’s remand ruling, the parties
shall submit a joint case management plan to the Court for proceedings necessary
to fully and finally resolve this matter. Thereafter, at a date to be set by the Court,
the Court shall convene a status conference to enter a final case management
order.
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B. Case Management Proposal of the Intervenor-Respondents and Objectors

All Signing Respondents oppose any attempt to halt the proceeding, including discovery,

during BNYM’s anticipated appeal. Substantial progress can and should be made in the

upcoming months to shed light on the merits of the multiple forms of relief sought by BNYM

and the “Institutional Investors.” The numerous questions generated by the proposed settlement

have been pending now for months and will have to be answered by BNYM and the Institutional

Investors (and Bank of America) no matter in what court the settlement proponents seek judicial

blessing of the settlement and their related conduct. To ask this Court and Signing Respondents

to wait months to learn the as yet undisclosed details of the settlement negotiations runs directly

contrary to BNYM’s concession that this Court can and should use its inherent power to dispose

of this case “without undue delay.”

Significant and fundamental disputes about the scope of discovery are certain. Signing

Respondents assert that discovery about the settlement negotiations and communications among

BNYM, the “Institutional Investors,” and Bank of America is plainly calculated to lead to the

discovery of admissible evidence. See Fed. R. Civ. P. 26(b)(1). This seems particularly true

here because no lawsuit was ever filed, there are no pleadings, no documents, and no testimony

to review and assess. Nothing articulates the impending dispute better than paragraph 17 of the

proposed settlement agreement, in which the settlement proponents unilaterally declare that “[a]ll

matters relating to the negotiation” of the proposed settlement agreement shall be confidential

and “shall not be disclosed to anyone other than the parties” to the settlement agreement and

their counsel, except in response to a court order. Intervenors assert that if ever there was an

appropriate case to order that settlement negotiations are not confidential, it is this case. See In

re General Motors Corp. Engine Interchange Litig., 594 F.2d 1106, 1124 (7th Cir. 1979)

(holding that district court abused its discretion when it refused to permit a party who would be
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bound by a settlement to obtain discovery of the settlement negotiations because “the conduct of

the negotiation was relevant to the fairness of the settlement”). In a proceeding to assess the

reasonableness of a proposed settlement, parties who were excluded from settlement negotiations

and supposedly represented by counsel they never retained but who will nonetheless be bound by

the terms of the proposed settlement, are entitled to discovery about the negotiations from the

settlement proponents to dispel concerns about possible collusion and potential conflicts of

interest. See id. (cited with approval in Newman &Assocs. v. J.K. Harris & Co., No. 04 Civ.

9264 (RJH) (MHD), 2005 WL 3610140, at *2 (S.D.N.Y. Dec. 15, 2005) (generally no privilege

to preclude discovery of settlement negotiations)); see also Plummer v. Chem. Bank, 668 F.2d

654, 659 (2d Cir. 1982) (“Although we do not expect district judges to convert settlement

hearings into trials on the merits, we do expect them to explore the facts sufficiently to make

intelligent determinations concerning adequacy and fairness.”).

The Signing Respondents have attached, as Exhibit A to this agreement, copies of the

requests for production, requests for admission, and interrogatories they intend to serve upon

BNYM. As set forth below in Signing Respondents’ proposed schedule, respondents ask that

this Court grant leave to serve these requests on November 10, 2011. These discovery requests

fall generally within five categories of information:

1) Communications and documents relating to the negotiation, content, and approval

of the proposed settlement (see, e.g., Requests for Production Nos. 1, 2, and 3).

2) The meaning of terms used in the proposed settlement agreement which need

clarification (see, e.g., Requests for Production Nos. 6, 10, 15).

3) BNYM’s compliance with its fiduciary duties with respect to the trusts (see, e.g.,

Requests for Production Nos. 9, 11, and 22).
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4) The additional consideration afforded to BNYM in the proposed settlement

agreement (see, e.g., Request for Production No. 18).

5) Legal issues regarding the liability of parties to the settlement (see,e.g., Requests

for Production Nos. 13, 14, and 17).

Signing Respondents believe that these categories of information are all proper topics for

discovery in an action that will determine whether the trustee has acted reasonably, in good faith,

and in conformance with its fiduciary duties.

Signing Respondents thus propose the following discovery schedule.

1) The parties shall submit an agreed upon protective order, or shall submit proposed
protective orders, on November 10, 2011.

2) The parties may serve their first request for production of documents, first set of
interrogatories, and first requests for admission, if any, on or after November 10,
2011.

3) Depositions of the parties may commence on or after January 9, 2012, at
mutually convenient dates and times.

4) The parties may serve subpoenas on any third party witnesses on or after
November 10, 2011, seeking the production of documents and/or depositions.

5) Fact discovery shall be completed by April 2, 2012.

6) The parties shall serve any expert reports on issues for which that party bears the
burden of proof by April 16, 2012.

7) The parties shall serve any responsive expert reports or expert reports for which a
party does not bear the burden of proof on May 16, 2012.

8) The parties shall serve any rebuttal expert reports on June 1, 2012.

9) Expert discovery shall close no later than June 15, 2012.
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CONCLUSION

In accordance with the Court’s directive (Dkt. 116 at 20), the parties respectfully submit

this Joint Case Management Report for the Court’s consideration in addressing the manner in

which this matter will proceed.

Dated: New York, New York
October 31, 2011

Respectfully Submitted,

MAYER BROWN LLP

By: /s/ Matthew D. Ingber
Jason H.P. Kravitt
Matthew D. Ingber

1675 Broadway
New York, New York 10019
Phone: (212) 506-2500

DECHERT LLP
Hector Gonzalez
James M. McGuire
1095 Avenue of the Americas
New York, New York 10036
(212) 698-3500

Attorneys for Petitioner,
The Bank of New York Mellon

WARNER PARTNERS, P.C.

By: /s/ Kenneth E. Warner
Kenneth E. Warner

950 Third Avenue, 32nd Floor
New York, New York 10022
Phone: (212) 593-8000

GIBBS & BRUNS LLP
Kathy D. Patrick
Robert J. Madden
Scott Humphries
Kate Kaufmann Shih
1100 Louisiana, Suite 5300
Houston, Texas 77002
Phone: (713) 650-8805

Attorneys for Intervenor-Petitioners
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REILLY POZNER LLP

By: /s/ Dan Reilly
Dan Reilly
Mike Rollin
1900 Sixteenth St., Ste. 1700
Denver, CO 80202
Telephone: (303) 893-6100
Fax: (303) 893-1500
mrollin@rplaw.com
dreilly@rplaw.com

Attorneys for AIG Entities

GRAIS & ELLSWORTH LLP

By: /s/ Owen L. Cyrulnik
Owen L. Cyrulnik (OC 0598)
David J. Grais (DG 7118)
Kathryn E. Matthews (KN 0932)
Leanne M. Wilson (LW 1225)
40 East 52nd Street
New York, New York 10022
(212) 755-0100
(212) 755-0052 (fax)

Attorneys for the Walnut Place
entities, TM1 Investors, LLC, the
Federal Home Loan Banks of San
Francisco and Seattle, V RE-REMIC,
LLC, and Cranberry Park

ROBINS, KAPLAN, MILLER & CIRESI
LLP

By: /s/ Thomas B. Hatch
Thomas B. Hatch
Bruce D. Manning
Heather Y. Fong
2800 LaSalle Plaza
800 LaSalle Avenue
Minneapolis, MN 55402
Telephone: (612) 349 -8500
Fax: (612) 339-418
tbhatch@rkmc.com
bdmanning@rkmc.com
hyfong@rkmc.com

Attorneys for Federal Home Loan
Bank of Pittsburgh

SCHLAM STONE & DOLAN LLP

By: /s/Bradley J. Nash
Bradley J. Nash
26 Broadway
New York, NY 10004
Phone: (212) 344-5400
Fax: (212) 344-7677
bnash@schlamstone.com

Attorneys for Liberty View LLC, Sun
Life Assurance Company of Canada
(U.S.), Platinum Underwriters
Reinsurance, Inc., Platinum
Underwriters Bermuda, Ltd., First
Reliance Standard Life Insurance
Company, Reliance Standard Life
Insurance Company, and Safety
National Casualty Corporation

KOPELOWITZ OSTROW FERGUSON
WEISELBERG KEECHL

By: /s/ Jason H. Alperstein
Jason H. Alperstein
200 S.W. 1st Avenue, 12th Floor
Fort Lauderdale, Florida 33301
Telephone: (954) 525-4100
Fax: (954) 525-4300
alperstein@kolawyers.com

Attorneys for Sterling Federal Bank
F.S.B., Bankers Insurance Company,
Bankers Life Insurance Company,
First Community Insurance
Company, and Bankers Specialty
Insurance Company
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KOREIN TILLERY LLC
By: /s/ George A. Zelcs

George A. Zelcs
205 North Michigan Plaza, Suite
1950
Chicago, Illinois 60601
Phone: (312) 641-9750
Direct: (312) 641-9760
Fax: (312) 641-9751
gzelcs@koreintillery.com

Attorneys for the National Credit
Union Administration, as liquidator
of the US Central Federal Credit
Union, Western Corporate Federal
Credit Union, Members United
Federal Credit Union, Southwest
Federal Corporate Credit Union and
Constitution Corporate Federal
Credit Union

SCOTT +SCOTT LLP

By: /s/ Beth A. Kaswan
Beth A. Kaswan (BK0-0264)
Max R. Schwartz (MS-2517)
500 Fifth Avenue, 40th Floor
New York, NY 10110
Telephone: (212) 223-6444
Fax: (212) 223-6334
bkaswan@scott-scott.com
mschwartz@scott-scott.com

Attorneys for Public Pension Fund
Committee

HALPERIN BATTAGLIA RAICHT LLP
By: /s/ Donna H. Lieberman

Donna H. Lieberman
Scott Z. Ziluck
555 Madison Avenue
New York, New York 10022
Telephone: (212) 765-9100
Facsimile: (212) 765-0964
dlieberman@halperinlaw.net
sziluck@halperinlaw.net

Attorneys for United States Debt
Recovery VIII, L.P., and United
States Debt Recovery X, L.P.

KELLER ROHRBACK L.L.P.

By: /s/ Derek W. Loeser
Derek W. Loeser
Amy Williams-Derry .
1201 Third Avenue, Suite 3200
Seattle, Washington 98101
Telephone: (206) 623-1900
Fax: (206) 623-3384
dloeser@kellerrohrback.com
awilliams-derry@kellerrohrback.com
Gary A. Gotto.
3101 North Central Avenue
Phoenix, Arizona 85012
Tel: (602) 248-0088
Fax: (602) 248-2822
ggotto@krplc.com

Attorneys for Federal Home Loan
Banks of Boston, Chicago, and
Indianapolis

WOLLMUTH MAHER & DEUTSCH LLP

By: /s/ David H. Wollmuth
David H. Wollmuth
Steven S. Fitzgerald
500 Fifth Avenue
New York, New York 10110
Telephone: (212) 382-3300
dwollmuth@wmd-law.com
sfitzgerald@wmd-law.com

Attorneys for The Western and
Southern Life Insurance Company,
Western-Southern Life Assurance
Company, Columbus Life Insurance
Company, Integrity Life Insurance
Company, National Integrity Life
Insurance Company,
and Fort Washington Investment
Advisors, Inc.
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ROBBINS GELLER RUDMAN & DOWD
LLP
By: /s/ Darren J. Robbins

Darren J. Robbins
Spencer A. Burkholz
Thomas E. Egler
Daniel S. Drosman
Scott H. Saham
Danielle S. Myers
655 West Broadway, Suite 1900
San Diego, CA 92101
Telephone: 619-231-1058
Fax: 619-231-7423
darrenr@rgrdlaw.com
spenceb@rgrdlaw.com
tome@rgrdlaw.com
dand@rgrdlaw.com
scotts@rgrdlaw.com
danim@rgrdlaw.com

Robert M. Rothman
58 South Service Road, Suite 200
Melville, NY 11747
Telephone: 631-367-7100
Fax: 631-367-1173
rrothman@rgrdlaw.com

and

KESSLER TOPAZ MELTZER &
CHECK LLP
Andrew L. Zivitz
Sharan Nirmul

Kimberly A. Justice
Jennifer L. Joost
280 King of Prussia Road
Radnor, PA 19087
Telephone: 610/667-7706
610/667-7056 (fax)
azivitz@ktmc.com
snirmul@ktmc.com
kjustice@ktmc.com
jjoost@ktmc.com

Attorneys for Maine State Retirement

System, Pension Trust Fund for
Operating Engineers, Vermont
Pension Investment Committee, and
Washington State Plumbing &
Pipefitting Pension Trust
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